







































































purposes, although previously powers were confined to the river, its banks and
tributary streams. This caused operational enforcement problems in respect of
‘handling offences’ and bailliffs’ powers of arrest and search away from the river
bank. The Environment Act 1995 rectified this, providing EA staffwith powers
throughout the whole of the catchment.

The northern shore of the Solway Firth lies in Scotland, whilst the southern shore
lies in England, but because the position of the border has not been defined, the
jurisdiction ofthe respective national legislation and of the courts is uncertain. In
a recent Salmon Advisory Committee Report8five areas of management difficulty
were identified and it stated “theseproblems have vexedsuccessive management
organisations on both sides ofthe borderfor well over 100years™. It concluded
resolution ofthe problem by one of two means: to define the border or remove the
significance ofthe border. These options were considered preferable to the status
quo, but would require the establishment of a Solway Commission and adoption
ofa common management system. Interestingly, a commission had been proposed
in the committee stage of the Salmon Bill in 1986. Most recently the Bill setting
out the Government’s proposals for Scottish devolution may provide for a fixed
border in the Solway Firth subject to safeguards for existing fishing rights. The
Bill may also resolve which country has jurisdiction over fisheries for the Border
Esk catchment.

REGULATION OF THE FISHERIES

Beyond the 6 mile limit and out to 12 miles all fishing is prohibited under Order
by MAFF, outside this zone fishing is a matter for international agreement and is
referred to later when considering mixed stock fisheries. The present extensive
array ofboth mandatory controls and discretionary powers has been
comprehensively reviewed by Howarth2 and it is therefore only necessary to
highlight the principal features of the current regulatory regime. Firstly there is the
control over the use of legal fishing gear and secondly other measures dealing
with prohibited methods oftaking or destroying fish, obstructions, unclean and
immature fish, the sale of salmon and finally the enforcement o f these provisions.
In increasing order of effectiveness, angling, netting and trapping represent the
three principal means of fishing legally which are subject to compulsory control
by byelaw, order or statute and sometimes by voluntary codes of practice
introduced by fishery owners or the fishermen themselves. The interplay of
licensing fixed numbers of fishing gears, defining their configuration, their
method of use, together with the times when they can be used, provides a
powerful and effective means of regulation.

LICENSING

Although the original purpose of licensing rod and net fishermen was to fund the
then emerging management of salmon fisheries, Section 25 of the 1975 Salmon
and Freshwater Fisheries Act requires that fishing for salmon shall be regulated by
licensing and duties levied. Thus unlicensed fishing by means not otherwise
prohibited under statute e.g. groping, can be prosecuted. Also it is possible for the
courts to refuse to issue licences to persons disqualified from fishing or to order
the forfeiture of a licence. Licensing has also provided a means of estimating
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